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Your request for an opinidn upon .the .fol‘.lowing ‘questions

"Whether or not the jus‘l:ioo of the peace should ‘tax en errest fee
against the defendant when a highw pa‘l:m]ne.n makes ‘the arrest?®

has been received by this.ne_par‘t_ng.qnn,_
Your 1 tter reads as followst

"I thark you very much for your. opiniong Noe. O=369 &nd No. 106. Is the
ruling of the Attorney General. 4in these opinions that %he Juxtice of the
Pence should not tax an arrest fee, a’ commitment fee, and a releass fee
against the defondant in misdemeanor oases wher.'m ‘the high-ag patrolmen
are the arresting officers?.

*I understand the opiuions o held that ‘1% 98 no%. 1ega.1 for a constable
£o & ccept these fees unlesa he actually . parfoi-md ‘the ‘services set out
in Article 1085, Code of Criminal Procedure, The questioh I am primar-
i1y interested In is whether or not the Justics of the Peace should tax
an arrest fes against the defendant when a highway patrolman mekea the
arrest.”

Opinions Noe 0=106 and No. 0-359 of this Depariment held that a
constable is not entitled to collsot a fee when he ia not present at the
time of an errest made by the highway patrol, and that the constable is
enly entitled %o fess for Services he performs as set out in Article
1065, Code of Criminal Procedure of Texnse

Artiole 1065, CQde of Criminal Procedure of !om » Teads in part,
es followss

"The following fees shall o allowed the aherﬂ'f, or ‘cther pesoe of ficers
performing the seme services in misdemeamor cases, to be taxed a.ge.inst
the def'endant on convition:



Honorable Esco Walter, page 2 (0=768)

"le For executing each warrant of arrest or gapies, or making
arrest without warrant, two dollars,

L I

"Se FPFor each commitment or release, one dollar.”

You are respectfully advised that this Department has repeat-
edly ruled that e constable or other peace officer is not entitled to
charge, oollact, or accept fees unless he actually performed the service
88 set out in the statutes If the constable does not wmake the arresy,
nor the cammitment, nor the release, he certainly could not charge,
collect, or accept & fee for doing soe A state highwey patrolman re-
ceives a salary £xm the State of Texas for his services, and there is no
statutory authority in this state whereby a state highway patrolmen may
charge, ccllect, or accept a fee from a defendant. The salary a state
highway patrolman receives from the state of Texas is the only compensa-
tion to which he iz entitled %o receive for performing his duties in
arresting the defendant cherped with misdemeanor.

You are therefore respectfully advised that if.a state highway
patrolman arrests a defendant in a misdemeanor oase and brings the defend-
ant before the justioe of the peace, and the defendant plesds guilty and
is assessed a fine, the justice of the peace should not tax an arrest
feo againat the defendant,

For example, if a state highway patrolman arrests a defendant for
viola tion of & misdemeanor statute and trings the defendent before the
justice of the peace as outlined by law, and the def'endant enters his
rlea of guilty before the justioe of the peasce and is assessed a fine of
one dollar andé costs, then this is the following emount whioch the defende
ant should Ve required to pay in discharge of his fine and costs, to-wits
One dollar fine; five dollars fee for the county attorney; four dollars,
trial fee-~ making a total of ten dollars,

Trusting that this answers your inquiry, we are

;J’ary fuly yours
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